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Subpart H—Alternative Entitle-
ments and Canceled Retire-
ments

§837.801 Unperfected entitlement to
CSRS benefits based on a prior sep-
aration.

(a) An employee who meets the age
and service requirements for title to a
non-disability annuity under CSRS on
the basis of a prior separation, but did
not apply for that annuity before a
subsequent separation from service to
which a different annuity entitlement
attaches, may elect, on application, to
receive either—

(1) The annuity based on the later
separation; or

(2) The annuity based on the prior
separation, with payment of annuity
suspended during the period(s) of em-
ployment subsequent to the com-
mencing date of annuity, and such ben-
efits as would be payable had the sub-
sequent period(s) of employment been
performed under the provisions of this
part.

(b) When an individual who has ap-
plied for a deferred annuity under
CSRS is reemployed under CSRS before
the commencing date of that annuity,
the application is deemed to have not
been made.

§837.802 Benefits under another re-
tirement system for Federal em-
ployees based on the most recent
separation.

(a) Generally. An annuitant who has
performed reemployment service after
the commencing date of annuity under
the provisions of another retirement
system, and who is entitled to an annu-
ity benefit from the other retirement
system during a period in which he or
she is also entitled to an annuity ben-
efit under CSRS or FERS, may receive
both benefits simultaneously, or for
the same period, except that the annu-
itant may not receive both benefits si-
multaneously, or for the same period,
if—

(1) The provisions of law or regula-
tion governing the other retirement
system do not permit the annuitant to
receive both benefits simultaneously,
or for the same period of time; or

(2) Entitlement to the annuity from
the other retirement system is based
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on service credited in the computation
of the CSRS or FERS annuity, or serv-
ice credited in the computation of the
annuity from the other retirement sys-
tem was used in the computation of the
CSRS or FERS annuity.

(b) Election of alternative benefits. (1)
Where simultaneous receipt of, or enti-
tlement to, both annuities is barred
under the provisions of paragraph (a)(1)
of this section, the annuitant must
elect to receive either the annuity
under the other retirement system, or
the CSRS annuity.

(2) Where the annuitant, under the
provisions of paragraph (b)(1) of this
section, elects to receive annuity from
the other retirement system in lieu of
the CSRS or FERS annuity, the CSRS
or FERS annuity terminates as of the
commencing date of the other annuity,
and any overpayment of CSRS annuity
will be offset from the other annuity
and paid to OPM.

(c) Recomputation. Where simulta-
neous receipt of annuities from more
than one retirement system is barred
by paragraph (a)(2), but not by para-
graph (a)(1), of this section, the CSRS
or FERS annuity may be recomputed
to exclude credit for service credited in
determining entitlement to, or the
amount of, the annuity from the other
retirement system, effective as of the
commencing date of the annuity from
the other retirement system for Fed-
eral employees, and the recomputed
CSRS or FERS annuity may be paid si-
multaneous with, or for the same pe-
riod as, the annuity from the other re-
tirement system for Federal employ-
ees.

(d) Forfeiture. Where an annuitant’s
coverage as an employee under another
retirement system, whether by election
or by operation of law or regulation,
results in forfeiture of annuity rights
under CSRS or FERS, the CSRS or
FERS annuity will terminate as of the
effective date of coverage.

(e) Survivors. The rules detailed in
this section in regard to dual entitle-
ment to annuity benefits under CSRS
or FERS and another retirement sys-
tem also apply to dual entitlement to
survivor benefits under CSRS or FERS
and another retirement system, unless
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the particular circumstance is other-
wise governed by specific provision of
statute or regulation.

(f) Agency responsibilities. The agency
responsible for administering another
retirement system must—

(1) Promptly notify OPM of an elec-
tion of coverage under that retirement
system by a reemployed CSRS or FERS
annuitant, or the coverage of a reem-
ployed CSRS annuitant under that re-
tirement system by election or oper-
ation of law or regulation, when such
coverage affects the annuitant’s enti-
tlement to CSRS annuity;

(2) Promptly notify OPM when a re-
employed annuitant separates with en-
titlement to an annuity under the
other retirement system that cannot,
under the provisions of paragraph (a) of
this section, be paid simultaneous
with, or during the same period as, the
CSRS annuity; and

(3) Reimburse OPM for overpayments
of annuity resulting from a failure to
comply with paragraphs (b) (1) and (2)
of this section.

§837.803 Cancellation of retirement by
judicial or administrative author-
ity.

(a) Cancellation of retirement action. A
separation from employment on which
an application for retirement is based
may only be canceled by the former
employing agency in response to a di-
rect and final order of a judicial or ad-
ministrative body charged with the re-
sponsibility of reviewing the legality of
the separation, and authorized to make
such order, or by agreement between
the annuitant and the former employ-
ing agency in resolution of a grievance,
complaint, dispute, appeal or other ac-
tion, involving an allegedly erroneous
separation, before such authority.

(b) Agency notification to OPM. Upon
receiving a final order requiring can-
cellation of the annuitant’s separation
or after the annuitant and the agency
agree to cancel the separation, the em-
ploying agency must notify OPM and
request the amount of the erroneous
payment to be recovered under
§550.805(e) of this chapter from any
back pay adjustment to which the em-
ployee may be entitled.

(c) Collection of erroneously paid retire-
ment benefits. (1) If OPM determines
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that an overpayment of annuity or
lump-sum credit has occurred and the
employee is entitled to receive back
pay because of the canceled separation,
the overpaid retirement benefits must
be deducted to the extent they can be
recovered from the back pay adjust-
ment as required by §550,805(e) of this
chapter.

(2) Amounts recovered from back pay
will not be subject to waiver consider-
ation under the provisions of 5 U.S.C.
8346(b) or 8470(b). If there is no back
pay or the back pay is insufficient to
recover the entire payment, the em-
ployee may request that OPM waive
the uncollected portion of the overpay-
ment. If waiver is not granted, the em-
ployee must repay the erroneous pay-
ment.

§837.804 Finality of elections under
this subpart.

Except as otherwise provided by this
subpart, an election of coverage under,
or annuity from, another retirement
system, in lieu of CSRS or FERS cov-
erage or annuity, or the election be-
tween simultaneous entitlements
under CSRS or FERS, is final and con-
clusive for the period of simultaneous
entitlement to coverage or annuity.

PART 838—COURT ORDERS
AFFECTING RETIREMENT BENEFITS

Subpart A—Court Orders Generally

ORGANIZATION AND STRUCTURE OF
REGULATIONS ON COURT ORDERS

Sec.

838.101 Purpose and scope.
838.102 Regulatory structure.
838.103 Definitions.

STATUTORY LIMIT ON COURT’S AUTHORITY

838.111 Exemption from legal process except
as authorized by Federal law.

DIVISION OF RESPONSIBILITIES

838.121
838.122

OPM’s responsibilities.
State courts’ responsibilities.
838.123 Claimants’ responsibilities.
838.124 Employees’ and retirees’ responsibil-
ities.
PROCEDURES APPLICABLE TO ALL COURT
ORDERS

838.131 Computation of time.
838.132 Payment schedules.
838.133 Minimum awards.
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